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Brief facts:

Shri Arbazkhan Imtiyazkhan Pathan, (hereinafter referred to as 'passenger')

aged 30 years, holding Indian Passport No. U3819733 arrived by Indigo Flight No.

6E72 from Dubai to Ahmedabad on 08.12.2021 at Sardar Vallabhbhai

International Airport (SVPI Airport), Ahmedabad. On the basis of passenger

profiling and his suspicious movements, the passenger !."'as intercepted by the Air
Intelligence Unit (AIU) officers, SVPI Airport, Customs, Ahmedabad while he was

attempting to exit through the Green Channel, without any declaration to the

Customs at Red Channel, under Panchnama proceedings dated 08.12.202L rn

the presence of two independent panch witnesses for his personal search and

examination of his baggage. The passenger was carrying one big peacock blue

coloured troliey bag, one small maroon coloured trolley bag, one small brown

coloured hand bag and one Dubai Duty Free polythene bag.

2, The AIU officer asked the passenger in presence of the panchas if he had

anything to declare for payment of Customs duties, to which the passenger replied

in negative. The AIU officers inlormed the passenger that they would be

conducting his personal search and detailed examination of his baggage (one big

peacock blue coloured trolley bag, one small maroon coloured trollel' bag, one

small brown coloured hand bag and one Dubai Duty Free polythene bag). The AIU

officers offered their personai search to the passenger, but the passenger denied

saying that he was having full trust on the AIU officers. Then AIU officer asked

the passenger whether he wanted to be checked in presence of the Magistrate or

the Superintendent (Gazetted officer) of Customs, in reply to which the passenger

gave his consent to be searched in presence of the Superintendent of Customs.

The AIU officers asked the said passenger to pass through the Door Frame Metal

Detector (DFMD) Machine installed near the Green Channel in the Arrival Hall of

Terminal 2 building of SVPI Airport after removing all metallic objects from his

body/clothes. Thereafter, the passenger readily removed all the metallic objects

such as mobile, wallet and other metallic articles and kept those in a plastic tray

and passed through the DFMD. On passing through the DFMD, a large beep

sound was generated by the machine. The AIU officers asked the passenger

whether he was having any metallic substance on his body/clothes, to which he

denied. The AIU officers again asked the passenger to pass through the DFMD.

On again passing through the DFMD, a large beep sound was generated by the

machine indicating that the person was carrying some metallic substance on his

body/clothes. On repeated questioning, the passenger removed 02 gold bars

covered in black coloured cloth pouches concealed in socks he was wearing in his

both legs (each gold bar concealed in each sock). The passenger was again asked

to pass through the DFMD and on passing through no beep sound was generated
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by the machine at this time. Thereafter, all the baggage of the passenger was

scanned in the X-Ray Baggage Scanning Machine in presence of the panchas,

however nothing objectionable was noticed. The AIU officers took passenger along

with his baggage and panchas to AIU office located opposite to Belt No. 5 in Arrival

Hall of Terminal 2 building of the SVPI Airport for further examination of his

baggage. The baggage of the passenger was checked in presence of the panchas

however nothing objectionable was found.

3. The Customs officer called the Government Approved Valuer for verifying,

testing and valuing the 02 pieces ofgold bars recovered from black coloured cloth

pouches and concealed in the socks worn both legs by the passenger. The

Government Approved Valuer, Mr. Kartikey Vasantrai Soni, after veri[zing the

said 02 pieces of gold bars, submitted his Valuation Report No. 7O7 12021-22

dated O8. 12.202i. The Government Approved Valuer vide said report certified

that the 02 pieces of Gold TT Bars (ARG 10 Tolas 999.0 ARG Melter Assayer),

totally weighing 233.280 grarns were of 24Kt gold having purity of 999.0 having

total value of Rs. 11,51,237 l- (Rupees Eleven Lakhs Fifty One Thousand Two

Hundred and Thirty Seven Only) (Local Market Value) and Rs. lO,lB,O92l-

(Rupees Ten Lakhs Eighteen Thousand and Ninety Two Only) (Tariff Value)

calculated as per the Notil-rcation No. 95 l2O2l-Customs (N.T.) dated 30,11.2021

(Gold) and Notilication No. 96l2O2l-Customs (N.T.) dated 02.12.2O2|(Exchange

Rate).

4. Thereafter, 02 Gold TT Bars, totally weighing 233.280 grams having total

vaiue of Rs. I1,5I,237 l- (Rupees Eleven Lakhs Fifty One Thousand Two Hundred

and Thirty Seven Only) (Local Market Value) and Rs. 10,18,0921- (Rupees Ten

Lakhs Eighteen Thousand and Ninety Two Only) (Tariff Value) were placed under

seizure vide Seizure Order under Panchnama proceedings both dated O8.I2.2O21

by the officers of Customs under the reasonable beiief that the subject Gold which

was attempted to be smuggled in was liab1e for confiscation under the Customs

Act, 1962.

5, A statement of Shri Arbazkhan Imtiyazkhan Pathan was recorded on

08.12.2021 under the provision of Section 108 of the Customs Act, 1962, wherein

he interalia stated that:

F He can read and understand Hindi, English and Gujarat languages.
F He had gone to Dubai on 03.12.2021 from Mumbai Airport to visit his

sister.
L He had purchased the said gold biscuits and intentionally not declared

the seized items before the Customs Authorities on his arrival at SVP
International Airport, Ahmedabad, as he wanted to clear it illicitly and
evade payment of duty.
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6. Shri Arbazkhan Imtiyazkhan Pathan had requested for waiver of Show

Cause Notice through his Authorised Representative, Shri Rishikesh Mehra,

Advocate vide his letter dated 04.O2.2022. Shri Arbazkhan Imtiyazkhan Pathan

had submitted that he was orally explained the provisions of Customs Act, 1962

and the Rules and Regulations made thereunder, Penal Action for contraventions

of the Act, Rules & Regulations that shall be proposed in Show Cause Notice and

after understanding the same very well he had requested lor waiver of Show Cause

Notice. Accordingly, the Competent Authority acceded their request Ior waiver of

Show Cause Notice.

7. DEFENCEREPLY:

Shri Rishikesh Mehra, Advocate has filed defence reply dated O4.O2.2O22

on behalf of the passenger wherein it is stated that:

F Shri Arbazkhan Imtiyazkhan Pathan had gone to Dubai for a short visit and

brought with him 02 gold bars for his lamily members and the same was to

be distributed to the family members.

! Due to ignorance of Customs rules and law, his client was unable to file

declaration form as he has first time brought gold alone with him and that

he did not have least idea about the deciaratron that is to be made while

entering into Airport India.

F The gold is not prohibited and not in commercial quantity, the genuine

Iapse took place and thus a case has been booked against his client.

F He submitted the copy of invoice for purchase of Gold Bars along with the

written reply.

8. PERSONALHEARING:

Personal Hearing was given to Shri Arbazkhan Imtiyazkhan Pathan on

12.O7.2022. Authorised Representative of Arbazkhan Imtiyazkhan Pathan, Shri

Rishikesh Mehra, Advocate attended the Personal Hearing virtually through video

conference on 12.07.2022 at 16:00 Hrs. He reiterated the submissions already

made in his letter dated 04.O2.2O22 and submitted the copies of purchase invoice

of the gold and claimed the ownership of the seized gold. He submitted that his

client was not aware about declaration of gold at the time of arrival. He further
requested to take a lenient view in the case and release the seized gold on payment

of duty, fine and penalty. He further stated that he has nothing more to add in

this matter.

DISCUSSION & FINDINGS

9, I have carefully gone through the facts of this case and the submissions

made by the passenger during the personal hearing and the documents

submitted. I find that the passenger had requested for waiver of Show Cause
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Notice. I therefore proceed to decide the instant case on the basis of evidences

and documents available on record.

10. In the instant case, I find that the main issues that are to be decided is

whether the 02 Gold TT Bars of 24Kt gold of 999.0 purity weighing 233.28O grams

having total value of Rs. 11,5I,237 l- (Rupees Eleven Lakhs Fifty One Thousand

Two Hundred and Thirty Seven Only) (Local Market Value) and Rs. 10,18,092/-

(Rupees Ten Lakhs Eighteen Thousand and Ninery Two Only) (Tariff Value) carried

by the passengers, u,hich were seized vide Seizure Order/ Memo under

Panchnama proceedings both dated 08.12.2O21 on the reasonable belief that the

said goods were smuggled into India, is iiable for confiscation under Section 1 1 1

of the Customs Act, 1962 (hereinafter referred to as 'the Act) or not and whether

the passenger is liable for penalty under the provisions of Section 112 of the Act.

11. I find that the passenger has given his submission through his Authorised

Representative Shri Rishikesh Mehra vide letter dated 04 .O2 .2022.

11.1 I lind that Shri Rishikesh Mehra has submtited that due to ignorance of

Customs rules and laq,, his client was unable to file declaration form as he has

first time brought gold alone with him and that he did not have least idea about

the declaration that is to be made while entering into Airport lndia. He lurther

submitted that the gold was brought by him was for his family members and the

same was to be distributed amongst them. He has further added that gold is not

prohibited and not in commercial quantity, the genuine lapse took place and thus

a case has been booked against his client.

In this regard, I find that the passenger had visited abroad muitiple times.

Further, I find that at the time of interdiction, the passenger Shri Arbazkhan

Imtiyazkhan Pathan was asked by the Customs AIU officers whether he was

having anything dutiable to declare to Customs, to which he had replied in

negative. I also find that the passenger u'as asked to pass through Door Frame

Metal Detector after removing all the metallic substances from his body/clothes.

The passenger had removed all other articies except the O2 gold bars which were

concealed by him in socks that he was wearing on both the legs. The passenger

was asked twice about having any metallic substance in his clothes/body to

which he replied in negative both the time and both the time metallic object was

detected by Door Frame Metal Detector on his passing through it. If he was

unaware of Customs Act and Rules and if there was no mala{ide intention of

evading Customs dufy", the passenger rvould have removed the gold bars u,hen he

was asked twice prior to passing through Door Frame Metal Detector. Further, I

also find that even if the passenger \r,as not ar.r'are about filing declaration form,

he could have asked orally to the Customs officers regarding the same for
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declaring dutiable items. Hence, I lind that the passenger was well aware about

the fact that the gold is dutiable item and he intentionally wanted to clear the

same without payment of Customs duty which is also admitted by him in his

statement dated 08.12.2O2l . Further, the Baggage Rules, 2016 nowhere

mentions anything about import of gold in commercial quantity. It simply

mentions the restrictions on import of gold which are found to be violated in

present case. Ignorance of law is not an excuse but an attempt to divert

adjudication proceedings.

12. I find that the said gold was placed under seizure vide Seizure Order/Memo

under Panchnama proceedings both dated 08.12.2021. The seizure was made

under Section I 10 of Customs Act, 1962 on a reasonable belief that the said goods

were attempted to be smuggled into India and liable for confiscation. In the

statement recorded on 08.12.2021 , the passenger had admitted that he did not

want to declare the seized gold carried by him to the Customs on his arrival in

the SVPI Airport so that he could clear it illicitly and evade the payment of

Customs duty payable thereon. It is also on record that the Government Approved

Valuer has tested and certified that the said 02 Gold TT bars were made of 24Kt

gold of purity 999.0 and totally weighing 233.280 Grams with a value Rs.

ll,5l ,237 I - (Rupees Eleven Lakhs Fifty One Thousand Two Hundred and Thirty

Seven Only) (Local Market Value) and Rs. lO ,18,092 I - (Rupees Ten Lakhs

Eighteen Thousand and Ninety Two Only) (Tariff Value). The recovered gold was

accordingly seized vide Seizure Order/Memo under Panchnama proceedings both

dated 08.12.2021 in the presence of the passenger and Panchas.

13. I also find that the passenger has neither questioned the manner of

panchnama proceedings nor controverted the facts detailed in the panchnama

during the course of recording his statement. Every procedure conducted during

the panchnama proceedings by the Customs Officers is well documented and

made in the presence of the panchas as well as the passenger. The passenger in

his statement dated 08.12.202 I has stated that the said gold was purchased by

him from Dubai. Shri Arbazkhan Imtiyazkhan Pathan has clearly admitted that

he had intentionally not declared the gold recovered and seized from him on his

arrival before the Customs with an intent to clear it illicitly and evade payment of

Customs duly which is an offence under Customs Act, 1962 and the Rules and

Regulations made under it. In fact, in his statement dated 08.12.2021, tlne

passenger admitted t1 at he had intentionally not declared the seized items i.e.,

02 Gold TT Bars totally weighing 233.280 grams of 24 Kt having purity of 999.0

on his arrival before the Customs officer with an intent to clear it illicitly and

evade payment of Customs duty.
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14. I thus hnd that the recovery of gold from the possession of the passenger

which was concealed and not declared to the Customs l'"'ith an intention to illicitly

clear it from the Customs Airport to evade the payment of Customs duty is an act

of smuggling and the same is conclusively proved. By his above act of commission,

it is proved beyond doubt that the passenger has violated Section 77 ol th.e

Customs Act, 1962 read with Regulation 3 of Customs Baggage Declaration

Regulations, 2013. I also find that the gold imported by the passenger was

purchased by him from Dubai. Therefore, the gold imported by the passenger in

the form of 02 Gold TT Bars and deliberately not declared before the Customs on

his arrival in India cannot be treated as a bonalide household goods and thus the

passenger has contravened the Para 2.26 of the Foreign Trade Policy 20 15-20 and

thereby Section 11(1) of the Foreign Trade (Development and Regulation) Act,7992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation)

Act,l992 read in conjunction with Section 11(3) of Customs Act, 1962 and the

relevant provisions of Baggage Rules, 2016, Customs Baggage Declaration

Regulations, 2013 and Notification No.50/2017-Customs dated 30.06.2017 as

amended.

15. On the basis of the facts discussed above, I find that the 02 Gold TT Bars

recovered from the passenger of 24kt having of purity 999.0 totally weighing

233.280 grams is liable for confiscation, under the provisions of Sections 1 1 1 (d),

(i) and (l) of the Customs Act 1962.

16. Honlrle Supreme Court in the case of Om Prakash Bhatia reported at 2003

(155) ELT 423 (SC) has held that il importation and exportation of goods are

subject to certain prescribed conditions, which are to be fulfilled before or after

clearance of goods, goods would fall within the ambit of 'prohibited goods' if such

conditions are not fulfilled. In the instant case, the gold recovered from the

passenger were concealed in socks worn by him on his both legs, kept undeclared

and carried by the Passenger, are goods prohibited in nature. Hence, I am of the

view that the gold recovered irom the passenger would be liable to confiscation.

The passenger in his statement dated 08.12.202 1 stated that the he was aware

that import oi gold was a punishable offence under Customs Act, 1962 and he

had brought the gold bars by concealing the same in the socks worn by him on

his both legs to evade payment of Customs Duty.

L7. Further I find that in a recent case decided by the Hon'ble High Court of

Madras reported at 2016-TIOL- 1664-HC-MAD-CUS in respect of Malabar

Diamond Gallery Pvt Ltd, the Court while holding gold jewellery as prohibited

goods under Section 2(33) of the Customs Act, 1962 had recorded that

"restriction' also means prohibition. In Para 89 of the order, it was recorded as

under;
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While consideing o praAer for prouisional releose, pending

adjudication, whether all tLrc aboue can whollA be ignored by the authoities,

enjoined with a dutg, to enforce the statutory prouisions, rules and notifications, in

letter and spirit, in consonance uith the objects and intention of tLte Legislature,

imposing prohibitions/ restictions under the Customs Act, 1962 or under ang other

laut, for the time being in force, u)e are of the uietu that all the authorities are bound

to follou.t the same, tahereuer, prohibition or restriction is imposed, and when the

utord, "restriction", olso means prohibition, os held by the Hon'ble Apex Court in

Om Prakash Bhatia's case (cited supra).

18. I find that the passenger has submitted the copy of invoice bearing no. HO-

3182 dated 06.12.2021 for the purchase of 02 Gold TT Bars weighing 233.280

from Dubai. However, by not declaring the gold carried by him and not declaring

it to the Customs on arrival, the passenger has violated the provisions of Customs

laws and Rules made under it.

19, Given the facts of the present case before me and the judgement and rulings

cited above, the gold that was kept undeclared and concealed in socks he was

wearing on his both legs is therefore liable to be confiscated. I therefore hold that

the 02 Gold TT Bars of 24 kt of purity 999.9 totally weighing 233.280 grams

recovered from the passcnger, placcd under seizure would be liable to confiscation

under Section 111(d), (i) & fi) of the Act. I find that the passenger is not a carrier

and that the said gold was brought by him for personal use and not on behalf of

some other person with a profit motive. Accordingly, I use my discretion to give

an option to redeem the impugned seized gold on payment of redemption fine, as

provided under Section 125 of the Act.

20. I further find that the passenger had involved himself and abetted the act

of smuggling the concealed 02 Gold TT Bars of 24 kt of purity 999.0 totally

weighing 233.280 Grams rn socks worn by him on his both legs. He has agreed

and admitted in the statement recorded that he travelled with concealed 02 gold

TT Bars of 24 kt of purity 999.9 totaily weighing 233.280 Grams in socks worn

by him on his both legs from Dubai to Ahmedabad. Despite his knowledge and

belief that the concealed gold carried by him undeclared in his person is an

offence under the provisions of the Customs Act, 1962 and the Regulations made

under it, the passenger attempted to smuggle 02 Gold TT bars ol 24 kt of purity

999.0 totally weighing 233.28O grams concealed in socks worn by him on his both

legs. The passenger in his statement dated 08.12.2021 stated that he did not

declare the impugned gold as he wanted to clear the same illicitlv and evade the

Customs Duty. Thus, it is clear that the passenger has concerned himself wtth

carrying, removing, keeping, concealing and dealing with the smuggled gold

which he knows very well and has reason to believe that the same are iiable for
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the passenger is liable for penal action under provisions of Sections 112 of the

Act and I hold accordingly.

I confiscate the impugned 24Kt gold in the form of 02 Gold TT Bars having

puriry 999.0 totally weighing 233.280 grams, having value of Rs.

11,51,237 l- (Rupees Eleven Lakhs Fifty One Thousand Tu'o Hundred and

Thirty Seven Only) (Local Market Value) and Rs. 10,18,092/- (Rupees Ten

Lakhs Eighteen Thousand and Ninety Two Only) (Tariff Value) seized vide

Seizure Order/ Memo under Panchnama proceedings both dated

08.12.2021 under the provisions of Section 111(d), (i) and (1) of the Customs

Act, 1962;

11. I give an option to Arbazkhan Imtiyazkhan Pathan to redeem the impugned

O2 Gold TT Bars on payment of redemption fine of Rs. 3,50,000/- (Rupees

Three Lakhs Fifty Thousand only) under Section 125(1) of the Customs Act,

1962 in addition to the duty chargeable and any other charges payable in

respect of the imported goods as per Section 125(2) of the Customs Act,

1962.

111. I impose a penalty of Rs. 1,10,000/- (Rupees One Lakh Ten Thousand Only)

on Shri Arbazkhan Imtiyazkhan Pathan under the provisions of Section 1 12

(a) (i) ol the Customs Act 1962.

(Vishal Mala
Additional Commissioner

F. No. vlll/ 1 0-89/ SVPIA/ o&,A I HQ I 2021 -22
DIN : 2O22O77 1MNOOOO94279D

BY SPEED POST

To,
Shri Arbazkhan Imtiyazkhan Pathan
11 I 547 / C, Talawala Pole,
Vadachauta, Nanavat,
Surat, Gujarat - 395003.

Date: 27.O7.2022
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21. Accordingly, I order as given below:

ORDER

22. This order is issued without prejudice to any other action that may be taken

against the Noticee/ Noticees or any other person(s) concerned with said goods

under the Customs Act, 1962, or any other law for the time being in force in India.

n
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Copv to:

1. The Commissioner of Customs, Ahmedabad.
2. The Deputy/Assistant Commissioner of Customs (AIU), SVPIA,

Ahmedabad.
3. The Deputy/ Assistant Commissioner of Customs (AIU), SVPIA,

Ahmedabad.
4. The Deputy/Assistant Commissioner of Customs (Task Force), SVPIA,

Ahmedabad.
5. The System In charge, Customs HQ, Ahmedabad for uploading on official

web-site i.e. http: / / www. ahmedabadcustoms. sov. in
6. Guard Fiie


